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DEED OF CONSERVATION EASEMENT IN GROSS
SCHOONMAKER CONSERVATION EASEMENT

THIS DEED OF CONSERVATION EASEMENT IN GROSS (“Easement Deed”) is
granted this _{%~day bf December, 2003, by Schoonmaker Preserve LLC, a Colorado Limited Liability
Company (“Grantor”), to and for the benefit of Aspen Valley Land Trust , 2 Colorado nonprofit
cotporation, having an address at 320 Main Street, Suite 204, Carbondale, Colorado 81623, (the

“T'rust”)(collectively, the “Parties™).

RECITALS

WHEREAS, Grantor is the sole owner in fee simple of certain real property in an area known
as Dry Hollow, , Gatfield County, State of Colorado, more particularly described in Exhibit A and
Exhibit B (hereinafter the “Property”). The Property to be conserved is shown as Parcel B on Exhibit
B, and is comprised of approximately 104.677 acres of land at the address 6536 County Road 331, Silt,
Colorado 81652;

WHEREAS, the Property possesses natural, scenic, open space, wildlife, and agricultural values
that are worthy of preservation (collectively, “Conservation Values™), as defined in C.R.S.§ 38-30.5-101
61 seq., of great importance to the Grantor, the Trust, the people of Garfield County, and the people of
the State of Colorado;

WHEREAS, in particular, the Property has unique characteristics as wildlife habitat that
contributes to a biologically diverse ecosystem including various species of birds, mammals, reptiles,
insects, and plants set against a scenic backdrop dominated by views of the Elk Range;

WHEREAS, the Property is located in Garfield County, Colorado where recent development
in the vicinity of the Property threatens to degrade the biological integrity as well as the rural and scenic
character of the Property and surrounding area;

WHEREAS, the specific Conservation Values of the Property will be documented in an

inventory of relevant features of the Property kept on file at the office of the Trust (“Baseline
Documentation”), which consists of reports, maps, aerial and ground photographs, and other
documentation that the Parties agree provide, collectively, an accurate representation of the Property at
the time of this grant and which is intended to serve as an objective information baseline for
monitoring compliance with the terms of this grant;

WHEREAS, Grantor intends that the Conservation Values of the Property be preserved and
maintained by the continuation of land use patterns on the Property existing at the time of this grant,
including, without limitation, those relating to agricultural purposes which the Trust acknowledges and
agrees do not significantly impair or intetfere with the Conservation Values;

WHEREAS, Grantor intends, as owner of the Property, to convey to the Trust the right to
preserve and protect the Conservation Values of the Property in perpetuity;
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WHEREAS, the Trust agrees by accepting this grant to honor the intentions of Grantor stated
herein and to preserve and protect in perpetuity the Consetvation Values of the Property for the
benefit of this generation and the generations to come;

WHEREAS, the Ttust is a charitable organization as described in Section 501 (c)(3) of the
Internal Revenue Code of 1986, as amended (the “Code”) and is a publicly supported organization as
described in Section 170(b) (1)(A) of the Code, whose primary putpose is to preserve and protect the
natural, scenic, agricultural, historical, and open space tesources of the Roaring Fork and Colorado
River Valleys, including the area in which the Property is located, by assisting landowners who wish to
protect their land in perpetuity, and is a “qualified organization” to do so within the meaning of Section
170(h)(3) of the Code;

WHEREAS, the people of the State of Colorado have recognized the importance of private
efforts toward the preservation of natural systems in the State by the enactment of C.R.S. 38-30.5-101 ez

seq.;

WHEREAS, Garfield County has expressed the importance of protecting and conserving
agricultural lands, open space, and scenic vistas through passage of a Garfield County Comprehensive
Plan of 2000; and

WHEREAS, the Board of Directors of the Trust has duly authorized the Trust’s Executive
Director or her designee to execute and accept Conservation Easements on behalf of the Trust.

NOW, THEREFORE, in consideration of the above and the mutual covenants, terms,
conditions, and restrictions contained herein, and pursuant to the laws of the State of Colorado, and in
particular C.R.S. 38-30.5-101 ¢7 seq., Grantor hereby voluntarily grants, assigns, sells, and conveys to the
Trust, its successors and assigns, a Conservation Fasement in Gross in perpetuity, consisting of the
rights and restrictions enumerated herein, over and across the Property (the “Easement”). This Deed of
Conservation Easement shall be subject to prior reservations, easements, encumbrances, and
exceptions of record related to the property, except as otherwise set forth herein.

1. Purposes. The purposes of this Easement ate to assure that the Property will remain
forever predominantly in its agricultural, scenic, natural and open space condition, subject to the uses of
the Property permitted hereunder, and to prevent any use of the Property that will significantly impair
or interfere with the Conservation Values of the Property and, in the event of their degradation or
destruction, to restore such Conservation Values of the Property. Grantor intends that this Easement
will confine the use of the Property to such activities, mncluding, without limitation, those involving
ranching, farming, and general conservation purposes, as ate consistent with the purposes of this
Easement. Pursuant to the terms of C.R.S. 38-30.5-101, ¢z seq., the Property preserved hereby may not
be converted or directed to any uses other than those provided herein.

2. Baseline Documentation. The Parties acknowledge that Dawn Keating, a person familiar
with Conservation Easements, the Property, and its environs, has prepared a primary Baseline
Documentation of the Property. The Baseline Documentation has been reviewed and approved by the
Trust and the Grantor as an accurate representation of the biological and physical condition of the
Property at the time of this grant. Grantor will retain a copy of the Baseline Documentation for its
records and a copy of the Baseline Documentation will be on file with the Trust.
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3. Rights of Trust. To accomplish the purposes set forth herein for this Easement, Grantor
conveys the following rights to the Trust, with such rights to be exercised subject to Trust’s reasonable

judgment:

A.

The right to identify, preserve, and protect the Conservation Values of the Property in
perpetuity;

The right to enter upon the Property at reasonable times, to inspect the Property
thoroughly, to monitor Grantor’s compliance with and otherwise enforce the terms of
this Easement Deed; provided that such entry shall be upon twenty-four hour prior
notice to Grantor, and shall not unreasonably interfere with Grantor’s use and quiet
enjoyment of the Property, and except that no such notice shall be required in the
event the Trust reasonably believes that immediate entry upon the Property is essential
to prevent or mitigate a violation of this Easement;

The right to prevent any activity on or use of the Property that is inconsistent with the
purposes of this Easement, or which may threaten or significantly impair the
Conservation Values of the Propetty, and to requite the restoration of such areas or
features of the Property that are damaged by any inconsistent activity or use;

The right to enhance the Conservation Values of the Property with Grantor’s prior
written approval as may be necessary to restore ot enhance the Conservation Values of
the Property, at the discretion of the Trust; and

Any other rights that both Parties may approve that are consistent with the purposes of
this Easement and the Conservation Values.

4. Prohibited Uses. Any activity on or use of the Property inconsistent with the purposes of
this Hasement is prohibited. Without limiting the generality of the foregoing, the following activities and
uses ate expressly prohibited, unless specifically allowed elsewhete in this Easement Deed:

A.

Any change, disturbance, alteration, or impaitment of the relatively natural habitat for
plants, wildlife, or similar ecosystems within and upon the Property, except as provided
hetein;

The Property is part of a larger parcel of land. The Property may not be subdivided, but
the Grantor may subdivide the latrger parcel of which the Property is a patt and sell the
Property burdened by this Easement;

The construction or placement of any buildings, structutes, patking lots, camping
accommodations, golf courses, mobile homes, billboards ot commercial signs, except as
expressly provided herein and except those existing on the date of this grant and as
documented in the Baseline Documentation;

The conveyance of easements, rights-of-way, the paving or grading of roadways or the
construction of any roadways except as set forth hetein;
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K.

The removal, destruction, or cutting of native vegetation;

The intentional introduction, or failure to prevent the introduction or spread of
noxious weeds such as those as identified by the Colorado Weed Management
Association, or the intentional introduction of or failure to prevent the introduction or
spread of non-native plant or animal species, other than for agricultural uses consistent
with generally accepted practices as defined by the U.S. Department of Agriculture
Natural Resources Comnservation Setvice (hereinafter “NRCS”), or other such
governmental entity as may be qualified at the time to oversee such practices;

The overgrazing of livestock as determined by an expert in livestock management, ot

other ranching or farming practices which results in “low to moderate” soil quality as
defined by the NRCS, or other such entity as may be qualified at the time to oversee
such practices;

The use of pesticides other than for the control of noxious weeds and/or pestsin a
manner consistent with sound environmental conservation practices, such as those
determined by the NRCS;

Subsurface Mineral Rights: Grantor shall not transfer, lease or otherwise separate
Grantot’s share of the mineral rights to the oil or natural gas from the Property. The
exploration for or extraction of oil and gas below the surface of the Property is
permitted only in 2 manner that is consistent with the meaning of Section 170(h) of the
Code and Section 1.170A-14(g) of the Treasury Regulations. Any distutbance of the
surface of the Property for the exploration of subsurface minerals in a manner that is
inconsistent with the meaning of Section 170(h) of the Code and Section 1.170A-14(g)
is prohibited.

Surface Mineral Rights: Grantor shall not transfer, lease or otherwise separate
Grantot’s share of the mineral rights in the soil, sand, gravel, rock, or any other mineral
substance from the Property; nor shall Grantor explore for or extract soil, sand, gravel,
rock, or other minerals on the surface of the Property not specifically allowed herein;

The use of any motorized vehicles off roadways now existing or new roadways
permitted herein, with the exception of the use of motorized vehicles incidental and
necessaty to the use of the Property for agticultural purposes;

The establishment or maintenance of any commercial feed lot, which shall be defined
for purposes of this Easement Deed as a permanently constructed confined area or
facility within which the land is not grazed or ctopped annually for purposes of
engaging in the business of the reception and extended feeding and finishing of large
numbers of livestock for hire;
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M.

N.

The establishment or maintenance of any commercial or extractive tree farm;

The storage, dumping or other disposal of trash, ashes, garbage, toxic and/or
hazardous materials on the Property, other than the collection and disposal of
agricultural products and byproducts on the Property including tree limbs, scrap lumber
and other organic materials and incidental and necessary to the use of the Property for
agricultural purposes and in accordance with all applicable governmental laws and
regulations. This prohibition does not impose any liability on the Trust, nor shall the
Trust be construed as having liability as a “responsible party” under The
Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as
amended (“CERCLA”), or similar federal or state statutes;

The degradation, pollution, or drainage of any naturally occurring surface or sub-
surface water;

Any change in the topography of the Property through the placement therein of soil,
land fill, dredging spoils, or other material, except as incidental and necessaty to the
activities permitted herein;

Any use that would increase, or substantially add to the tisk of soil erosion;

Any commercial or industrial uses, except those incidental and necessary to the use of
the Property for agricultural purposes, which are specifically permitted;

The erection, construction, installation, relocation or use of a communication facility, a
telecommunication facility, a network element or any other telecommunication
facilities, equipment or matetial that may be used for telecommunications or to provide
such services, except for in-home networking, wireless telecommunications access, or
other low-impact telecommunications services, and except for condemnation of rights-
of-way by duly authorized public utlities;

Utility lines or substations not necessary and directly related to uses of the Property
permitted by this Easement Deed and except any pre-existing lines;

Wind-powered electric generators to produce electricity for off-site use;

Trapping of native wildlife species;
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W.

External lighting, including landscape and dtiveway lighting, which impairs the
Conservation Values of the Property, with the exception of lighting for agricultural,
security and safety purposes;

5. Consistent Uses of the Property. The following uses and practices by Grantor, though
not an exhaustive recital, are consistent with this Easement. Certain of these consistent uses and
practices are identified as being subject to specified conditions, to the notice provision as desctibed in
Section 7 herein, and/or to the requirement of and procedures for ptior approval by the Trust as
described in Section 8 herein:

A.

Grantor may repair or replace existing fences. New fences may be built for purposes
incidental and necessary to the management of livestock and wildlife in compliance with
the current Colorado Division of Wildlife (hereinafter “DOW?”) specifications for
fencing in wildlife migration areas. Fencing constructed for the putpose of excluding
wildlife from haystacks, gardens, orchatrds, and the like must not block or hinder
normal wildlife movement or migration, and should not exceed eight (8) feet in height;

Leasing of lands for agricultural putposes;

Hunting by Grantor and the leasing of the Property to responsible commercial
hunting outfitters.

Such cutting and removal of dead, dying or diseased timber as may be reasonably
necessary for fire protection, disease prevention, safety or agticultural purposes;

The taking of such reasonable steps as are necessary to control erosion on the
Property;

Changes in agricultural use, including row crops or horse farming, that do not threaten
or significantly impair the scenic, open space ot envitonmental Consetrvation Values of
the Property;

The right to restore damage to the Property that may be caused by fire, flood, storm,
earth movements, or acts beyond the Grantor's control;

The night, mutually with the Trust, to enforce against and prevent any prohibited action
set forth herein on the Property against any individual or entity;

The right to erect appropriate sighage and fencing, upon review and approval of the
Trust, indicating the presence of the Easement and the boundaries thereof; and

Rights of access on, over and across the Property in a manner consistent with the
maintenance and preservation of the Property and the Conservation Values set forth
herein.
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6. Reserved Rights. Grantor reserves to itself and to its personal representatives, heirs,
successors, and assigns, all rights accruing from its ownership of the Property, including the right to
reside on the Property and to engage in, or permit or invite others to engage in, all uses of the Property
that are not prohibited herein and that are consistent with the purposes of this Easement, including the
following rights:

A.

To erect and maintain one (1) single-family home within the building and disturbance
envelope shown as Lot A on Exhibit B (hereinafter “Building Envelope”). The
Building Envelope shall not to exceed one (1) acre in size, with a building footprint,
inclusive of all structures, not to exceed four-thousand (4,000) square feet (hereinafter
“Building Footprint”). Within the Building Envelope and subject to the Building
Foofprint, Grantor has the right to construct additional improvements reasonably
necessary to the residential and other uses of the Property, including one (1)
accessory dwelling unit, garages, greenhouses, barns, sheds, art and craft studios, fences,
gardens, decks, lawns, roads and other disturbances;

Utlities and wutility easements over and across the Property as needed for the
development and maintenance of Lot A. Such utilities and utility easements may
include, without limitation, water and sewer lines, telephone and communications lines,
electric and gas lines, and other utilities necessary to the development of such
homesites. The location of such utilities and utility easements is not specifically
described herein, and does not require Trust’s approval. Grantor has the right to clear
vegetation on the Property as is reasonably necessary to construct and maintain such
utilities; provided, however that such action is designed to minimize impacts to the
Conservation Values of the Property, and is subject to remediation to restore the
Property to its condition prior to such action as closely as possible. All utilities,
including electric and telephone lines, shall be buried wherever and whenever possible,
and shall be located within access easements wherever and whenever possible;

A maximum of two (2) access roads, not to exceed twelve (12) feet in width (except as
necessary for cul de sacs, pull outs, or other County land use requirements, in which
case road width may not exceed sixteen (16) feet across). Such roads shall be located
within two (2) access easements not to exceed thirty (30) feet in width, each, over and
across the Property as needed to access Lot A. The location of such roads and access
easements does not require Trust’s prior approval. However, one of such access
easements shall follow the alignment of the cutrent access road to Lot A. Grantor has
the right to clear vegetation and alter the surface of the Property as is reasonably
necessary to construct and maintain these roads within the access easements; provided,
however such alterations are designed to minimize mmpacts to the lands traversed and to
the Conservation Values of the Property. Such roads shall be built at surface grade
whenever and wherever possible, and may not be paved;

To construct, maintain, and improve irrigation fixtures, headgates, ditches, water wells,
and other water systems on the Property consistent with the uses permitted hereunder.
Grantor, or any other interest holder in the East Lateral and Flynn 2 branch of the
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Highline Ditch, may manipulate, enlarge, relocate, or change diversion points and/or
ditch alignment or otherwise alter ditch(es) for irrigation purposes.

7. Notice of Intention to Undertake Certain Permitted Actions. When specifically
required herein, Grantor, its successors and assigns, shall provide reasonable notice to the Trust prior
to undertaking any new permitted activities within the Easement Property in order to afford the Trust
an opportunity to ensure that the activities in question are designed and carried out in a manner
consistent with the purposes of this Easement. Whenever notice is requited, Grantor shall notify the
Trust in writing not less than sixty (60) days prior to the date Grantor intends to undertake the activity
In question, unless a different time petiod for the giving of notice is approved by the Trust for the
activity in question. The notice shall describe the nature, scope, design, location, timetable, and any
other material aspect of the proposed activity in sufficient detail to permit the Trust to make an
informed judgment as to its consistency with the purposes of this Fasement and the Conservation
Values.

8. Trust’s Approval. Whenever a provision of this Grant requires that Grantor obtain the
Trust’s approval of any activity on or use of the Property, such approval shall not be unreasonably
withheld or delayed. Where the Trust’s approval is required, the Trust shall grant or withhold its
approval in writing within thirty (30) days of receipt of Grantor’s written request therefor. The Trust’s
approval may be withheld only upon a reasonable determination by the Trust that the action as
proposed would be inconsistent with the Conservation Values or the purposes or terms of this
Easement Deed and the reason(s) for such a determination shall be set forth with specificity by the
Trust in a written notice to Grantor. Where a reasonable modification of the proposed use or activity
by Grantor would render the same consistent with the purposes of this Grant and the Conservation
Values, the Trust shall specify, in such written notice to Grantor, such required modifications. In the
event such grant, denial, or conditional apptoval is not made by the Trust within such a time period, the
Trust shall be deemed to have approved the action giving rise to the notice.

9. Trust’s Remedies: Enforcement. The Trust shall have the right to prevent and correct or
require correction of violations of the terms and purposes of this Grant. The Trust may enter the
Property for the purpose of inspecting for violations in accordance with Subsection 3B above. If the
Trust finds what it believes is a violation, or a threat of a violation, the Trust shall notify Grantor in
writing of the nature of the alleged violation. Upon receipt of this written notice, Grantor shall
immediately discontinue any activity that could increase or expand the alleged violation and shall either:
(1) testore the Property as best possible to its condition prior to the violation in accordance with a plan
approved by the Trust; or (2) provide a written explanation to Trust of the reason why the alleged
violation should be permitted. If the Trust is not satisfied with Grantor’s written explanation, both
parties agree to meet as soon as possible to resolve this difference. If a resolution of this difference
cannot be achieved at the meeting, both parties agree to meet with a mutually acceptable mediator to
attempt to resolve the dispute pursuant to Section 9.1 below.

Should Grantor not immediately discontinue any activity that could increase or expand the
alleged violation; or should mediation fail to resolve the dispute within sixty (60) days of Trust's written
notice to Grantor of the alleged violation, or by such other date as the parties may mutually agree, the
parties may take appropriate legal action pursuant to the Sections below. The Trust's remedies
described in this Fasement Deed shall be cumulative and shall be in addition to all remedies now or
hereafter existing at law or in equity, including the right to recover any damages for loss of scenic or
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environmental values. The failure of Trust to discover a violation or to take immediate legal action shall
not bar Trust from doing so within one year from the date upon which the violation occurred pursuant
to C.R.S. § 38-41-119.

9.1 Mediation. Ifa dispute arises between the parties concerning the consistency of any
proposed use or activity with the purpose of this Grant, and Grantor agrees not to proceed with the
use or activity pending resolution of the dispute, either party may refer the dispute to mediation by
request made in writing upon the other. Within ten (10) days of the receipt of such request, the parties
shall select a single trained and impartial mediator with experience in conservation easements and other
land preservation tools. If the parties are unable to agree on the selection of a single mediator, then the
parties shall, within fifteen (15) days of receipt of the initial request, ]omtly apply to a proper court for
the appointment of a trained and impartial mediator with experience in conservation easements and
other land preservation tools. Mediation shall then proceed in accordance with the following guidelines:

A. Purpose. The purpose of the mediation is to: (1) promote discussion between
the parties; (2) assist the parties to develop and exchange pertinent information
concerning the issues in dispute; and (3) assist the patties to develop proposals
which will enable them to arrive at a mutually acceptable resolution of the
controversy. The mediation is not intended to result in any express or de facto
modification or amendment of the terms, conditions, or restricions of this
Easement Deed.

B. Participation. The mediator may meet with the parties and their counsel jointly
or ex parte. The parties agree that they will participate in the mediation process
in good faith and expeditiously, attending all sessions scheduled by the
mediator. Representatives of the parties with settlement authority will attend
mediation sessions as required by the mediator.

C. Confidentiality. All information presented to the mediator shall be deemed
confidential and shall be disclosed by the mediator only with the consent of the
parties or their respective counsel. The mediator shall not be subject to
subpoena by any party in any subsequent litigation. No statements made or
documents prepared for mediation sessions shall be disclosed in any subsequent
proceedings or construed as an admission of a party.

D. Iime Period. Neither party shall be obligated to continue the mediation
process beyond a period of sixty (60) days from the date of receipt of the initial
request or if the mediator concludes that there is no reasonable likelihood that
continuing mediation will result in a mutually agreeable resolution of the
dispute.

9.2 Injunctive Relief. The Trust may bring an action at law or in equity as necessary,
including ex parte as allowed by the Colorado Rules of Civil Procedure, in a court of competent
jutisdiction, to enforce the terms of this Easement Deed and to enjoin by temporary or permanent
m]uncuon a violation, including to require or cause the restoration of the Property to the condition that
existed prior to the violation, under the following circumstances:
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A. If the Grantor, after receipt of a notice of violation from the Trust, fails
immediately to discontinue any activity that could increase or expand an alleged
violation; or

B. If Grantor, after receipt of a notice of violation from the Trust, fails within ten
(10) days either to provide a written explanation to the Trust of the reason why
the alleged violation should be permitted, or to begin restoring the Property as
best as possible to its condition prior to the violation; ot

C. If Grantor, after commencing to restore the Property to its condition prior to a
violation, fails to continue diligently to cure the violation.

9.3 Damages. The Trust shall be entitled to recover damages for violation of the terms
of this Easement Deed or injury to the Conservation Values, including, without limitation, damages for
the loss of scenic, aesthetic, or environmental values. Without limiting Grantor’s liability therefor, the
Trust, in its sole discretion, may apply any damages recovered to the cost of undertaking any corrective
action on the Propetty.

9.4 Emergency Enforcement. If the Trust reasonably believes an ongoing or
threatened imminent activity violates the Easement, the Trust may, in its sole discretion, take immediate
legal action as set forth in this Section 9 without prior notice to Grantor and without waiting for the
period provided for cure to expire.

9.5 Actual or Threatened Non-Compliance. The Trust’s rights under this Section 9
apply equally in the event of either actual or threatened violations of the terms of this Easement Deed.
Grantor agrees that the Trust’s remedies at law for any violation of the terms of this Easement Deed
are inadequate and that the Trust shall be entitled to the injunctive relief described in Subsection 9.3,
both prohibitive and mandatory, in addition to such other relief to which the Trust may be entitled,
including specific performance of the terms of this Grant, without the necessity of proving either actual
damages or the inadequacy of otherwise available legal remedies.

9.6 Costs of Enforcement. All reasonable costs incurred by the Trustin enforcing the
terms of this Basement Deed against Grantor including, without limitation, costs and expenses of
Injunction or suit and reasonable attorney’s fees, and any costs of restoration necessitated by Grantot’s
violation of the terms of this Easement Deed shall be borne by Grantor; provided, however, that if

Grantor ultimately prevails in a judicial enforcement action each party shall bear its own costs.

9.7 The Trust’s Discretion. Enforcement of the terms of this Easement Deed shall be
at the sole discretion of the Trust, and any forbearance by the Trust to exercise its rights under this
Easement in the event of any breach of any term of this Fasement Deed by Grantor shall not be
deemed or construed to be a waiver by the Trust of such term or any subsequent breach of the same or
any other term of this Easement Deed or of any of the Trust’s rights under this Easement. No delay or
omission by the Trust in the exercise of any right or remedy upon any breach by Grantor shall impair
such right or remedy or be construed as a waiver.

9.8  Waiver of Certain Defenses. No action shall be commenced or maintained to
enforce the terms of any building restricon described in this Easement Deed, or to compel the
removal of any building or improvement, unless said action is commenced within four (4) years from
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the date of the violation for which the action is sought to be brought or maintained. To the extent that
any defense available to Grantor pursuant to CR.S. Section 38-41-119 is inconsistent with the
foregoing, such defense is waived by Grantor. Grantor waives the defenses of laches, estoppel and
prescription with regard to the enfotcement of all other terms of this Fasement Deed.

9.9 _Acts Beyond Grantor’s Control. Nothing contained in this Easement Deed shall
be construed to entitle the Trust to bring any action against Grantor for any injury to or change in the
Property resulting from causes beyond Grantor’s control including, without limitation, fire, flood,
storm, and earth movement, or from any prudent action taken by Grantor under emergency conditions
to prevent, abate, or mitigate significant injury to the Property resulting from such causes. Grantor is
not responsible for acts of third parties that are out of Grantot’s control, except that Grantor is
responsible for guests and other third parties authorized by Gtantor to access the Property.

10. Access. Nothing contained herein shall be construed as affording the public access to any
portion of the Property, although the Grantor may permit public access to the Property on such terms
and conditions as it deems appropriate, provided that such access is consistent with the terms of this
Easement Deed.

11. Costs, Liabilities, Taxes and Environmental Compliance.

11.1  Costs, Legal Requirements and Liabilities. Grantor retains all responsibilities and
shall bear all costs and liabilities of any kind related to the ownership, operation, upkeep, and
maintenance of the Property, including the maintenance of adequate liability insurance coverage, which
names the Trust as an additional insured. Grantor remains solely responsible for obtaining any
applicable governmental permits and approvals for any construction ot other activity ot use permitted
by this Easement Deed, and all such construction ot other activity or use shall be undertaken in
accordance with all applicable federal, state, and local laws, regulations and requirements. Grantor shall
keep the Property free of any liens arising out of any work performed for, materials furnished to, or
obligations incurred by Grantor.

11.2 Taxes. Grantor shall pay before delinquency all taxes, assessments, fees, and
charges of whatever description levied on or assessed against the Property by competent authority
(collectively “Taxes”), including any Taxes imposed upon, or incurred as a result of, this Easement, and
shall furnish the Trust with satisfactory evidence of payment upon request. The Trustis authorized, but
In no event obligated, to make or advance any payment of Taxes, upon ten (10) days prior written
notice to Grantor, in accordance with any bill, statement, or estimate procured from the approptiate
authority, without inquiry into the validity of the Taxes or the accuracy of the bill, statement, or
estimate, and the obligation created by such payment shall bear interest until paid by Grantor to the
Trust at the lesser of fifteen percent (15%) per annum, ot the maximum rate allowed by law.

11.3 Noxious Weeds. Grantor, its successots and assigns, shall comply with the
Colorado Noxious Weed Act (hereinafter “Act”), C.R.S. 35-5.5-101, as the same now exists or may be
amended from time to time, in connection with the Property. Should Grantor, pursuant to the Act, be
required to eradicate any “undesirable plants” (as that term is desctibed in the Act), Grantor shall work
to create a control method of integrated management of such eradication which results in the least
possible impact (environmental, biological, or otherwise) to the non-noxious biology and Conservation
Values of the Property, whether such management requires cultural control, mechanical control,
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chemical control, ot any combination theteof. Any and all costs incurred as a result of any required
eradication process initiated pursuant to the Act shall be the sole obligation of Grantor.

11.4 Representations and Warranties. Grantor represents and warrants that, after
reasonable investigation and to the best of its knowledge:

A.

No substance defined, listed, or otherwise classified pursuant to any federal,
state, or local law, regulation, or requirement as hazardous, toxic, polhiting, or
otherwise contaminating to the ait, water, ot soil, ot in any way harmful or
threatening to human health or the environment exists or has been released,
generated, treated, stored, used, disposed of, deposited, abandoned, or
transported in, on, from, or across the Property, except for fuels, lubricants and
other substances customarily used or transported in connection with camping,
wrangling, agricultural and construction activities on the Property;

There are not now any underground storage tanks located on the Property,
whether presently in service or closed, abandoned, or decommissioned, and no
underground storage tanks have been removed from the Property in a manner
not in compliance with applicable federal, state, and local laws, regulations, and
requirements;

Grantor and the Property are in compliance with all federal, state, and local
laws, regulations, and requirements applicable to the Property and its use;

There is no pending or threatened litigation in any way affecting, involving, or
relating to the Property;

No civil or criminal proceedings or investigations have been instigated at any
time or are now pending, and no notices, claims, demands, or orders have been
received, arising out of any violation or alleged violation of, ot failure to comply
with, any federal, state, or local law, regulation, or requirement applicable to the
Property or its use, not do there exist any facts or circumstances that Grantor
might reasonably expect to form the basis for any such proceedings,
investigations, notices, claims, demands, ot orders; and

Grantor warrants that Grantor has good and sufficient title to the Property,
that Grantor has good right, full power and lawful authority to grant and
convey this Easement, that any mortgages or liens on the Property are and shall
remain subordinate to the terms of this Fasement Deed, and Grantor hereby
promises to warrant and forever defend the title to the Easement against all and
every person or persons lawfully claiming by, through or under Grantor, the
whole or any part thereof, except for rights-of-way, easements, restrictions,
covenants and mineral reservations of record, which are acceptable to the Trust
at the time of execution of the Easement Deed.

11.5 Remediation. If, at any time, there occurs, or has occurred, a release in, on, or
about the Property of any substance now or hereafter defined, listed, or otherwise classified pursuant to
any federal, state, or local law, regulation, or requirement as hazardous, toxic, polluting, or otherwise

Schoonmaker Easement
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contaminating to the air, water, ot soil, or in any way harmful or threatening to human health or the
environment, Grantor agrees to take all steps necessary to assure its containment and remediation,
including any cleanup that may be requited, unless the release was caused by the Trust, in which case
the Trust shall be responsible therefor.

11.6  Control. Nothingin this Grant shall be construed as giving rise, in the absence of
a judicial decree, to any right or ability in The Trust to exercise physical or managerial control over the
day-to-day operations of the Property, or any of Grantor’s activities on the Property, or otherwise to
become an operator with respect to the Property within the meaning of CERCLA, and any Colorado
state law counterpart.

11.7 Hold Harmless. Grantor shall hold harmless, indemnify and defend the Trust
and its members, directors, officets, employees, agents, personal representatives, successors, and assigns
of each of them (collectively “Indemnified Parties”) from and against all liabilities, penalties, costs,
losses, damages, expenses, causes of action, claims, demands, or judgments, including, without
limitation, reasonable attorneys’ fees, arising from ot in any way connected with: (1) injury to or the
death of any person, or physical damage to any property, resulting from any act, omission, condition, or
other matter related to or occurring on or about the Propetty, regardless of cause, unless due solely to
the negligence of any of the Indemnified Parties; (2) the violation or alleged violation of, or other failure
to comply with, any state, federal, or local law, regulation, or requirement, mcluding, without limitation,
CERCLA, by any person other than any of the Indemnified Parties, in any way affecting, involving, or
relating to the Property; (3) the presence or release of hazardous or toxic substances in, on, from, under
ot about the Property at any time, of any substance now or hereafter defined, listed, or otherwise
classified pursuant to any federal, state, or local law, regulation, or requirement as hazardous, toxic,
polluting, or otherwise contaminating to the air, water, or soil, or in any way harmful or threatening to
human health or the environment, unless caused solely by any of the Indemnified Parties; (4) tax
benefits or consequences of any kind which result from entering into this Deed of Easement; and (5)
the obligations, covenants, representations, and warranties of Sections 11.1 through 11.6.

12. Extinguishment and Condemnation.

121 Extinguishment. In granting this Easement, Grantor has considered the possibility
that uses prohibited by the terms of this Easement Deed may become more economically valuable than
permitted uses and that neighboring properties may be used entirely for such prohibited uses in the
future. It is the intent of Grantor and the Trust that any such changes shall not be deemed
circumstances justifying the termination or extinguishment of this Easement. In addition, the inability
of Grantor, or Grantor's heirs, successors or assigns, to conduct or implement any or all of the uses
permitted under this Fasement Deed, or the unprofitability of doing so, shall not mmpair the vahdity of
this Easement or be considered grounds for its termination or extinguishment.

If circumstances arise in the future that render the purposes of this Easement
impossible to accomplish, this Easement can only be terminated or extinguished, whether in whole or
in part, by judicial proceedings in a court of competent jurisdiction. Each party shall promptly notify
the other when it first learns of such circumstances. The amount of the proceeds to which the Trust
shall be entitled, after the satisfaction of ptior claims, from any sale, exchange, or involuntary
convetsion of all or any portion of the Property subsequent to such termination or extinguishment,
shall be determined, unless otherwise provided by Colorado law at the time, in accordance with Section
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12.2, below. The Trust shall use all such proceeds in a manner consistent with the conservation
purposes of this Easement.

12.2 Proceeds. This Easement constitutes a real property interest immediately vested in
the Trust. The parties stipulate that the Easement has a fair market value of 60 % of the value of the
Propetty, defined for this purpose as the value of the property unencumbered by the Easement and
minus any future increase in value to the Propetty attributable to improvements. For the purposes of
this Section, this percentage shall remain constant in relation to any future fair market value of the
Property. If an appraisal has been done at the time of this grant, the percentage is equal to the
percentage of reduction in value to the Property after the Easement is granted, as shown in the
appraisal. The appraisal substantiating the reduction in value shall be provided to, and shall remain on
file with, the T'rust.

12.3 Condemnation. Ifall or any part of the Property is taken by exercise of the power
of eminent domain or acquired by purchase in lieu of condemnation, whether by public, corporate, or
other authority, so as to terminate this Easement, in whole or in part, Grantor and the Trust shall act
jointly to recover the full value of the interests in the Property subject to the taking or in lieu purchase
and all direct or incidental damages resulting therefrom. All expenses reasonably incurred by Grantor
and the Trust in connection with the taking or in lieu purchase shall be paid out of the amount
recovered. The Trust’s share of the balance of the amount recovered shall be determined by multiplying
that balance by the formula set forth in Subsection 12.2.

12.4 Application of Proceeds. The Trust shall use any proceeds received under the
circumstances described in this Section 12 in a manner consistent with its conservation purposes, which
are exemplified by this grant.

13. Assignment. This Easement is transferable by the Trust, but the Trust may assign its rights
and obligations under this Fasement Deed only with Grantor’s consent, which consent shall not be
unreasonably withheld, to an organization that is (a) 2 qualified organization at the time of transfer
under Section 170(h) of the Internal Revenue Code of 1986, as amended (ot any successor provision
then applicable), and the applicable regulations promulgated thereunder; (b) authorized to acquire and
hold conservation easements under Colorado law; and (c) charged with a mission similar to the Trust’s
mission. As a condition of such transfer, the Trust shall require the transferee to expressly agree, in
writing, to carry out and uphold the purposes of this Easement and the Conservation Values and
otherwise assume all of the obligations and liabilities of the Trust set forth herein or created hereby.
After such transfer, the Trust shall have no further obligation or liability under this Easement Deed.
The Trust agrees to give written notice of and seek consent from Grantor for an assignment at least
sixty (60) days prior to the date of such assignment.

14. Subsequent Transfers. Grantor agrees to incorporate the terms of this Easement Deed,
by reference or otherwise, in any Deed or other legal instrument by which it divests itself of any interest
in the Property, including, without limitation, a leasehold interest. Grantor further agrees to give written
notice to the Trust of the transfer of any such interest at least thirty (30) days prior to the date of such
transfer. The failure of Grantor to perform any act required by this Section shall not impair the validity
of this Easement or limit its enforceability in any way.
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15. Estoppel Certificates. Upon request by Grantor, the Trust shall within thirty (30) days
execute and deliver to Grantor, or to any party designated by Grantor, any document, including an
estoppel certificate, which certifies, to the best of the Trust’s knowledge, Grantor’s compliance with
any obligation of Grantor contained in this Easement or otherwise evidences the status of this
Easement. Such certification shall be limited to the condition of the Property as of the Trust’s most
recent inspection. If Grantor requests more current documentation, the Trust shall conduct an
inspection, at Grantor’s expense, within sixty (60) days of receipt of Grantor’s written request therefor.
Howevet, in the event that weather, or other citcumstances outside of the Trust’s control, prevent the
Trust from conducting an inspection within sixty (60) days of receipt of Grantor’s written request, the
Trust shall conduct such inspection within a timely manner once such weather or circumstances which
prevent the inspection no longer exist.

16. Notices. Any notice, demand, request, consent, approval, or communication that either
party desires or is required to give to the other shall be in writing and either served personally or sent
by first class mail, postage prepaid, addressed as follows or to such other address as either party from
time to time shall designate by wtitten notice to the other:

To Grantor: Judith Schoonmaker
6536 County Road 331
Silt, CO 81652

With a copy to: Calvin Lee, Esq.
811 Blake Avenue

Glenwood Spnngs, CO 81601
f)g T /r/ N

To the Trust: Aspen Valley Land Trust
Shannon Meyer, Associate Director
320 Main Street, Suite 204
Carbondale, CO 81623

17. Recordation. The Trust shall record this instrument in timely fashion in the official
records of Garfield County, Colorado, and may re-record it at any time as may be required to preserve
its rights in this Easement.

18. Amendment. If circumstances arise under which an amendment to or modification of this
Easement Deed would be appropriate to promote the purposes of this Easement and the protection of
the Conservation Values of the Property, Grantor and the Trust may jointly amend this Easement
Deed (in accordance with the Policies of the Trust.) However, the Trust is under no obligation to
amend this BEasement Deed, and may decline to amend this Easement Deed in its sole and exclusive
judgment. No amendment shall be allowed that will affect the qualifications of this Easement under any
applicable law. Any amendment must be consistent with the purposes of this Fasement and the
Conservation Values and may not affect the Easement's perpetual duration. Any amendment must be
n writing, signed by both parties, and recorded in the records of the Clerk and Recorder of Garfield
County, Colorado.
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19. Subotdination. At the time of conveyance of this Hasement, the Property is subject to a
Deed of Trust. Before execution of this BEasement Deed, the trustee shall have agreed by separate
instrument to subotdinate its rights in the Property to the extent necessaty to permit the Trust to
enforce the purposes of this Easement in perpetuity and to prevent any modification or extinguishment
of this Easement by the exercise of any rights under the Trustee Deed.

20. General Provisions.

A.

Schoonmaker Easement

Exhibits. The following Exhibits are attached to and incorporated by
reference into this Deed of Conservation Fasement:

Exhibit A: Property Legal Description;

Exhibit B: Sutvey (Easement is on Parcel B only); and

Definitions. The terms "Grantor" and the "Trust," wherever used herein, and
any pronouns used in place of those terms, shall be deemed to include,
respectively, Grantor and its heits, personal representatives, executors,
administrators, successors and assigns, and the Trust, its successors and assigns.

Controlling Law. The interpretation and performance of this Easement Deed
shall be governed by the laws of the State of Colorado.

Liberal Construction. Any general rule of construction to the contraty
notwithstanding, this Easement Deed shall be liberally construed in favor of the
grant to effect the purposes of this Fasement and the policy and purpose of
CR.S. 38-30.5-101 et seq. If any provision in this instrument is found to be
ambiguous, an interpretation consistent with the purposes of this Easement
that would render the provision valid shall be favored over any interpretation
that would render it invalid. The common law tules of disfavoring restrictions
on the use of real property and construing restrictions in favor of the free and
unrestricted use of real property shall not apply to interpretations of this
Easement Deed or to disputes between the Parties concerning the meaning of
particular provisions of this Easement Deed.

Severability. If any provision of this Easement Deed, or the application thereof
to any petson or circumstance, is found to be invalid, the remainder of the
provisions of this Easement Deed, or the application of such provision to
petsons ot circumstances other than those as to which it is found to be invalid,
as the case may be, shall be deemed severable and remain in full force and
effect.

Entire Agreement. This instrument sets forth the entire agreement between
the Parties with respect to this Easement and supersedes all prior discussions,
negotiations, understandings, or agteements relating to this Easement, all of
which are merged herein.
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G.

No Forfeiture. Nothing contained herein will result in a forfeiture or reversion
of Grantor’s title in any respect.

H.Successors. The covenants, terms, conditions, and restrictions of this Hasement

Deed shall be binding upon, and inure to the benefit of, the Parties hereto and
their respective personal representatives, heirs, successors, and assigns.

L Termination of Rights and Obligations. A party’s rights and obligations under

K

Schoonmaker Easement

this Easement Deed terminate upon transfer of the party’s interest in this
Hasement or the Property, except that liability for acts or omissions occurring
prior to transfer shall survive transfer.Captions. The captions in this instrument
have been inserted solely for convenience of reference and are not a part of this
mnstrument and shall have no effect upon construction or interpretation.

Counterparts. The Parties may execute this instrument in two or more
counterparts, which shall, in the aggregate, be signed by both parties; each
counterpart shall be deemed an original instrument as against any party who has
signed it. In the event of any disparity between the counterparts produced, the
recorded counterpart shall be controlling.

Merger. Unless the parties expressly state that they intend a merger of estates
or interests to occur, then no merger shall be deemed to have occurred
hereunder or under any document executed in the future affecting this Grant.
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IN WITNESS WHEREOF, Grantor and the Trust have executed this Deed of Conservation
Easement in Gross as of the date first written above,

GRANTOQR: Schoonmaker Preserve LEC, a Colotado Limited Liability Company

Yy ;
CLM)/W i WWJ/(/ —
// By ]‘Gdlth deG. Schoonmaker, Manager

STATE OF COLORADO )

) ss.
COUNTY OF GARFIELD )

The foregoing instrument was acknowledged before me this ‘222/\ day of December, 2003, by
Judith deG. Schoonmaker as Manager of Schoonmaker Preserve, LLC, a Colorado Limited Liability
Company.

i )
WITNESS my hand and official seal. -—| ‘N@:}
) /
[SEAL] \,W>}ZC;_ oA

Notarytf)ublic

My commission expires:

~ <5
MY COMMISSION EXPIRES:
OCTOBER 27, 2004
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